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between dominant blockholders and minority shareholders 4 but also to more severe clashes between (majority) shareholder and creditor interests. 5 To be sure, there is considerable variation in the empirical findings on ownership concentration (in listed firms) around the world. 6 This observation makes the regulatory issues in certain jurisdictions more pressing than in others. 7 Moreover, organizational law can-and in comparative perspective does 8 -react in various 4 On the potential to exploit minorities and consume private benefits of control see e.g. Mark However, a large blockholder's exposure also creates countervailing incentives, as the (limited) downside risk in highvolatility investments may still involve a substantial portion of the equity-holder's net wealth. Where this is not a key motivating factor, the incentive problem is exacerbated in the group context, because controlling shareholders can not only externalize much of the downside of riskier investment opportunities to creditors but also some parts of the risk born by equity to minority shareholders: they control investment decisions for all the firm's assets but bear losses only with their fractional equity stake. ECON. PERSP. 117, 122-5 (2007) (pointing to the relevance of pyramidal structures that lower the equity stake a shareholder actually has to hold in order to gain or retain control over a heavily hierarchized firm). 7 However, an important strand of theoretical and empirical literature suggests a causal relation between confining blockholder rent-seeking and capital market develop- ways to the identified substantive challenge. At the one end of the spectrum of possible institutional responses, some jurisdictions rely on fiduciary standards (duty of loyalty) that in a couple of instances are specifically adapted to the context of concentrated ownership 9 while they remain materially unaltered vis-à-vis dominant shareholders in others. 10 At the other end, some jurisdictions have codified a specific law of corporate groups involving stock corporations as subsidiaries, with Germany leading by example 11 and-cum grano salis-a handful of jurisdictions following suit. 12 Quite importantly, the scholarly and policy debates-particularly in Germany 13 -circle around the (alleged) dichotomy between the protection of minority shareholders, creditors etc. on the one hand and the enabling function of organizational law which should permit efficiency enhancing business combinations on the other. Both strands of reasoning also resonate in prospected E.U. legislation that heavily influences the German perspective on the law of corporate groups in 2014: regardless of its merits, 14 the German approach of codifying an elaborate set of rules 9 For instance France and Italy recognize a specific liability where a majority shareholder abuses her power (abus de majorité, abuso della maggioranza), Conac, Enriques & Gelter, supra note 8, at 501. . 12 Among the jurisdictions that have adopted the German approach are Portugal, Brazil and Croatia, Slovenia and Albania; Hungary and the Czech Republic also had-for a little more than a decade-promulgated codifications according to the German model but recently abandoned the pertinent parts of their corporate codes, cf. European Model Com- 13 Most notably, German legal scholars have sought to transcend the limited objectives of the codified law on corporate groups and transform this body of law into a comprehensive regime that governs all organizational aspects of a group, cf. e.g. Lutter, supra note 6 at 334-8; for a survey and critique of this literature see PETER O. MÜLBERT, AKTIENGESELL- SCHAFT for corporate groups that serves both the protective as well as the enabling regulatory objective comprehensively, is incrementally called into question by a preference for alternative regulatory strategies in supranational lawmaking. Seen from this angle, a contemporary German perspective on the law of corporate groups has to portray the traditional approach of the AktG against the background of proposed substitutes or supplements in E.U. legislation. With this focus, the analysis yields that one peril of the piecemeal approach currently favored by supranational lawmakers lies in its disregard of the embedded character of those legal institutions that deal with the specific challenges posed by corporate groups. This result is not surprising where E.U. corporate law harmonization draws on specific examples in national law that address fractions of the broader challenge. 15 Likewise, problems occur where E.U. legislation attempts to respond to the demands of certain corporate constituents in a more innovative manner. As a consequence, a broader approach that not only avoids frictions and redundancies but also reconciles minority and creditor protection with the enabling dimension of organizational law in a consistent manner proves appropriate. Where lawmakers opt for specific rules geared towards corporate groups, a more or less full-fledged regulatory scheme seems to have merits after all, a finding that vindicates at least the spirit of the German approach with its codified law of corporate groups in the AktG.
In order to make this point, this paper proceeds by retracing the substance of the codified German law on corporate groups involving stock corporations. It also looks at the reluctant reception of this concept in European corporate law harmonization and the quest for alternatives (infra 2). Against this background it next addresses specific topics that have crystallized as key targets for regulatory intervention at the supranational level. On the one hand, the right of the general shareholder meeting to vote on certain related party transactions as proposed in the amended Shareholder Rights Directive 16 is based on prototypical considerations of minority protection. Although the latter are certainly not alien to the German law on corporate groups, the AktG-like most of the other Continental European jurisdictionspursues identical goals through fundamentally diverging legal institutions. Hence, n this respect E.U. corporate law harmonization challenges not only the German approach in its center. On the other hand, the idea to create a safe harbor that allowed or even obliged the management of subsidiaries to respond to instructions from the parent corporation would impinge on the complex set of rules in the AktG that tries 15 18 does not follow through on it either, its far reaching implications that call for a counterbalance to protect minority shareholders deserve attention (infra 3). On the grounds of this analysis, the paper evaluates the proposed amendments and concludes (infra 4).
THE GERMAN LAW OF CORPORATE GROUPS AND ITS EUROPEAN RECEP-

TION
This section presents a brief outline of the main content of the law on corporate groups in the AktG (infra 2.1).
19 It also looks back at the dismissive reception of the German approach in European corporate law harmonization and the rationales underpinning this skepticism which are still powerful today (infra 2.2).
MAIN CONTENT
The critical distinction in Germany's codified law on corporate groups dwells on the means of control that characterize the relationship between the parent firm and the group affiliates and determine the latitude for legally permissible group integration. 20 Control can be either based on share-ownership (infra 2. If the parent firm's 21 control is based on the ownership of shares vested with voting rights, 22 an arrangement frequently referred to as de facto-group by German courts and commentators, 23 AktG § 311 prohibits the controlling shareholder from inducing measures that disadvantage the subsidiary without providing full compensation within a year.
First, the practical impact of the provision depends critically on the interpretation of its element 'disadvantage'. The latter is construed to encompass any decrease of or specific risk to the corporation's financial situation or earning position that occurs as a result of the controlled corporation's influence. 24 The latter requires a showing that a decent and diligent manager of an independent corporation under the circumstances had behaved differently. 25 Second, the effectiveness of the prohibition hinges also on what constitutes an eligible compensation that has to be provided during the year. The BGH recently ruled that if the disadvantage shows on the balance sheet, the compensation has to be of a kind that vice versa allows its reporting in accordance with applicable ac- 21 The Federal Court of Justice has consistently held that a controlling firm within the meaning of the law can be any shareholder regardless of legal form who pursues economic interests also outside the controlled corporation, Bundesgerichtshof 22 A blockholder who has the majority of votes in the corporation's general meeting can fill at least one half of the seats of the supervisory board, with the other half-or, depending on co-determination laws, a smaller proportion or no seats at all-reserved for labor representatives, AktG, § 111(1). The supervisory board appoints the members of the management board, AktG, § 84(1); co-determination laws ensure that in a tied ballot shareholder representatives will prevail even under equal representation, because the chairman who will usually be a shareholder representative will have a casting vote, cf. Gesetz über die Mitbestimmung der Arbeitnehmer [MitbestG] [Act on Employee Co-determination], May 4, 1976, BGBl. I at 1153 as amended, § 29(1)(1). This dominant role in appointment procedures should give majority blockholders significant influence also over the corporation's operations, because board members whose fate depends in large part on the benevolence of the controlling shareholder will typically respond to her suggestions. counting standards. 26 If disadvantages are not (immediately) reflected on the balance sheet, the majority view in the literature-absent relevant case law-holds that proper compensation presupposes granting an advantage that is appraisable, though not necessarily reportable. 27 Hence, non-quantifiable advantages that may be associated with the group-affiliation as such do not qualify.
Quite importantly, if the controlling firm fails to provide for timely compensation it is liable for damages to the controlled corporation jointly and severally with its representatives that actually induced the adverse measures, AktG § 317. The claims can be brought not only by the controlled corporation's management board but also as a derivative action by its individual shareholders, AktG § § 309(4)(1)(2), 317(5), and its creditors, although the latter can only sue if the controlled corporation is in default, AktG § § 309(4)(3), 317(5).
The outlined regime basically takes a protective stance that seeks to limit controlling shareholder's adverse influence and mitigate agency conflicts. Although it should not be overlooked that the fundamental duty of loyalty in AktG § 311(1) is considerably modified by the elongated possibility to provide compensation for disadvantages within a year. The [FEST- presumes that both the exercise of influence and the individual disadvantageous act or omission that it induces can be identified. The latter is also the prerequisite if minority shareholders or creditors seek to bring derivative actions on behalf of the controlled corporation. 30 At least from the perspective of the controlled corporationwhich also has standing as the original plaintiff-the task is somewhat facilitated by the management board's obligation to prepare and submit to audit a report that covers all transactions with the parent and other group affiliates as well as those transactions induced by the controlling shareholder or executed in her interest, AktG § § 312, 313. Where the controlling shareholder strives for greater latitude to integrate the subsidiary more closely into the group, German law provides the option to conclude a contract of domination between the controlling shareholder and the controlled corporation, AktG § 291(1)(1). Such a contract-inter alia-grants the right to manage the controlled corporation via direct instructions issued to its management board, AktG § 308(1). These instructions may disadvantage the controlled corporation if they serve the interest of the parent or the group, AktG § 308(1)(2), as long as they do not threaten the controlled corporation's existence. 32 The far-reaching structural change that the conclusion of such a contract of dominance entails is not only reflected in the stringent prerequisites that have to be met in drawing-up and concluding such an instrument, 33 but also in the potent safeguards that support the interests of minority shareholders and creditors once the controlling shareholder's position is consolidated. Minority shareholders are protected by a sell-out right where courts following detailed procedural rules 34 ensure that exiting shareholders receive the fair value of their equity stake in the controlled SCHRIFT . 30 The majority view grants some alleviation when it comes to showing that the disadvantageous measure was induced by the controlling shareholder, cf. e.g. Altmeppen supra note 27, § 311 para 87-94; Habersack supra note 27, § 311 para 32-36. This implies, however, that the individual measure can be recognized in the first place.
31 But see infra 3.1.2.2.1. 32 The latter limit accords with the majority view among German commentators, e.g. 33 In particular, the contract of dominance has to be approved by a supermajority of ¾ of the authorized capital present at the shareholder meeting, AktG § 293(1)(2). Moreover, the management board has to prepare a detailed report on the contract and its main features, AktG § 293a(1). Finally, the contract has to be audited, § 293b(1). 34 35 Creditors are protected by the controlling firm's obligation to compensate for the controlled corporation's net loss for the year if the latter are not equalized from reserves that were created after the contract of dominance had been concluded, AktG § 302(1).
In sum, the contract of dominance emphasizes the enabling function of organizational law because it permits sweeping measures of group integration. Yet, the leeway the controlling shareholder enjoys carries a price tag, because minority shareholder and creditor interests are protected by correspondingly powerful safeguards. Hence, the legislator's intention clearly is to effectively prevent the expropriation of corporate constituents also within the context of a closely integrated group.
THE EUROPEAN RECEPTION
Despite the widely shared policy objectives underlying the pertinent parts of the AktG, the idea to implement them by codifying a comprehensive set of rules for corporate groups never gained traction on the European level. Yet, the idea to devise at least a couple of discrete rules that address the agency conflicts associated with corporate groups was present at various stages since the beginning of corporate law harmonization (infra 2.2.1). The quest for alternative approaches translated into the promulgation of rules that also bear on problems that occur in, but are not limited to the group context (infra 2.2.2). Moreover, the idea of perceiving corporate groups as a distinct regulatory challenge 36 recently experienced a modest renaissance in some proposed or envisioned E.U. legislation (infra 2.2.3).
SPECIFIC RULES FOR CORPORATE GROUPS IN EUROPEAN CORPORATE LAW
The struggle for the adequate regulatory concept that should guide law's reaction to the substantive challenges posed by corporate groups lead from a close orientation on the German model (infra 2.2. 39 made it nonsensical to go through with the controversial initiatives that at the time required unanimous consent. Although amendments to the E.U. founding treaties for a long time have provided for majority decisions, the Commission obviously has ceded to pursue the project any further. 40 The advocates of the German approach-who are not exclusively domiciled in Germany
41
-at least failed to impart German law's merits. 42 However, it is also plausible that the opponents-with good cause-pointed to structural shortcomings of the German example that was indeed frequently criticized as overly complex and yet largely ineffective. 43 More fundamental, the perception that corporate groups indeed pose unique problems for organizational law that require idiosyncratic regulation can be doubted. 44 In fact, viewed from the perspective of the theory of the firm, 45 groups repre- 43 See supra note 14; for a summarizing discussion see Hommelhoff supra note 19. See also infra note 230. 44 It is indicative that German courts have refused to apply the rules that govern a stock corporation that is controlled on the basis of share-ownership (AktG § § 311 et seq., sent intermediate forms of the polar modes of resource allocation, i.e. they fall somewhere between market and hierarchy 46 or, in other words, short-term alliance and consolidation. 47 This observation makes it conceivable that a moderate adaptation of the general institutions of contract and corporate law would suffice or even be better suited to address the substantive problems associated with group integration. 48 
THE QUEST FOR ALTERNATIVES
Apart from the European institution's unsuccessful attempts to adopt a fullfledged body of rules for corporate groups, regulatory proposals were also brought forward by various expert groups that progressed with a particular view to European corporate law harmonization.
The innovative and essentially European spirit of these endeavors that left the German role model behind can be savored in the statement and recommendations of the Forum Europaeum on Group Law. 49 Despite an ostensible major German in- Swedberg eds., 2d ed., 2005). 48 The proposition is not only bolstered by comparative insights (supra at note 9 and 10) but also by the developments in the German law of limited liability corporations (see 51 Furthermore, the recommendations are limited to a couple of regulatory interventions that on the one hand serve to protect minority shareholders and creditors (heightened transparency of intra-group relations, right to initiate a special investigation, mandatory bid rule and sell-out right, special (shadow) directors' duties in the vicinity of insolvency (wrongful trading)) 52 and on the other facilitate group integration (recognition of right to manage subsidiaries in the interest of the group, buy-out right). 53 To be sure, a fully elaborated legislative document that implemented the proposals in operational law would probably look significantly less lean. Yet, the general tendency of the Forum's approach remains clear: instead of codifying a law for corporate groups that largely supplants general corporate law, targeted modifications and additions in identified areas are preferred.
The same approach was subsequently favored by the High Level Group of Company Law Experts 54 that acted on an explicit mandate from the Commission and thus became formative for the subsequent developments as reflected in the 2003 Action Plan 55 and its implementation. In particular, the group endorsed heightened financial and non-financial disclosure for corporate groups, a prohibition to admit holding companies of pyramids to trading on regulated markets, and the right of group affiliates' managers to submit to an integrated group strategy. 56 The report also endorsed certain legislative actions that would impact on corporate groups but are not necessarily limited to the context, e.g. the right of a minority to initiate a special . 50 The Forum was financially supported by the Fritz Thyssen Foundation and its steering committee comprised of three Germans (Klaus J. Hopt, Peter Hommelhoff, Marcus Lutter), one Austrian (Peter Doralt), one Swiss (Jean-Nicolas Druey), and one Belgian (Eddy Wymeersch). The German members drafted the text of the final statement and the recommendations. The latter were prepared on the grounds of several workshops that convened participants from many European countries (Austria (1), Belgium (1), France (3), Germany (10), Italy (4), the Netherlands (2), Spain (3), Sweden (1), Switzerland (3), and the United Kingdom (2)) and were discussed with the other members of the committee and amended accordingly, cf. Forum Europaeum Corporate Group Law supra note 49 at 165 ; on the working of the Forum see also Windbichler, supra note 49, at 265-7 (2000). 53 Forum Europaeum Corporate Group Law supra note 49 at 260-4. 54 The group was chaired by Dutch law professor and practicing attorney Jaap Winter and consisted of one distinguished expert from Denmark, France, Germany, Italy, Spain, and the United Kingdom respectively.
investigation, 57 the strengthened role of directors that are independent inter alia from controlling shareholders, 58 the special (shadow) directors' duties near insolvency, 59 as well as the minority-protecting sell-out and integration-facilitating squeezeout rights. 60 Finally, the Commission appointed Reflection Group on the Future of European Company Law 61 that could draw on a broad comparative basis restricted its recommendations to the enabling prong of corporate group regulation. In doing so it apparently jumped on the bandwagon in suggesting that future legislation should recognize the interest of the group as a legitimate determinant in managerial decision making at all group affiliates.
62 Yet, it must not be overlooked that the prior proposals on the issue had gone nowhere and the debate was essentially closed at the time as far as practical supranational law making was concerned. 63 With regard to minority protection the Reflection Group only contemplated transparency issues and considered the existing framework by and large as adequate. 
RELATED REGULATORY STRATEGIES
Some of the proposed regulatory strategies that constitute alternatives to the German institutional arrangement have been subsequently promulgated by the European legislature. As a consequence, the case for additional rules that address the peculiarities of corporate groups is a good deal less urgent today.
In particular, the implementation of the 1999 Financial Services Action Plan 65 brought about the mandatory bid-rule in the Takeover Directive 66 and the comprehensive disclosure obligation regarding significant shareholdings in the Transparency 57 Item III.8, ibid. at 11, 57-9. 58 Item III.10, ibid. at 11, 59-64. 59 Items III.13 and IV.10, ibid. at12, 15, 68-9, 86. 60 Items IV.9 and VI.9 ibid. 15, 21, 85-6, 109-10. 61 The relevant group sessions were chaired by French law professor Pierre-Henri Conac and convened distinguished experts from Belgium, Denmark, Finland, France, Ger- Directive. 67 The two rules taken together amount to a comprehensive European "equal opportunity rule" for listed companies. This rule aims inter alia at protecting minority shareholders against opportunistic control acquisitions: 68 where a bidder not only is prevented from sneaking in by building-up a substantial equity stake prior to announcing her intention 69 but also faces a sell-out right of all other shareholders, 70 any redistributive strategy that requires the expropriation of a remaining minority to yield profits is effectively precluded. 71 Following the example of the City Code on Takeovers and Mergers 72 the Takeover Directive introduces strong protections at the time a corporate group evolves and thus in principle allows corporate law to be somewhat more lenient later down the road. . 69 Transparency Directive, art. 9(1) requires the disclosure of equity-ownership once a shareholder hits a 5%-threshold. As a consequence, minority shareholders benefit from the rise in share prices that result from the emerging control transaction. To be sure, there may be loopholes in the Directive that allow to structure deals around the disclosure requirements using derivatives. 70 Takeover Directive, art. 5(1) and (2) require a voluntary takeover bid either to be addressed to all shareholders for all their shares or-in the case of a partial bid-to be followed by a comprehensive mandatory bid. 71 In practice, the protection may not be that effective after all, cf. Jeremy Grant, Tom Kirchmaier & Jodie A. Kirshner, Financial Tunnelling and the Mandatory Bid Rule, 10 EUR. BUS. ORG. L. REV. (2009) (presenting case studies of "creative compliance" with the mandatory bid rule that allowed dominant shareholders to appropriate wealth form minority shareholders).
72 THE PANEL ON TAKEOVERS AND MERGERS, THE TAKEOVER CODE (11th ed., 2013). 73 Apart from the practical deficiencies of the Takeover Directive's mandatory bid rule (supra note 71), it is worth noting that even the protection afforded by a well-functioning regime comes at a cost. The equal opportunity rule has the latent effect that bidders are not fully compensated for their search and monitoring costs, i.e. the identification of suboptimally managed targets and the subsequent implementation of efficient strategies. Hence, it potentially also impedes effective control transactions. However, the E.U. did not rely on the mandatory bid alone to minimize dominant shareholder rent-seeking. Instead it undertook to bolster the institutional preconditions that limit blockholders' ability to consume private benefits of control in an existing group. In particular, with its Independent Director Recommendation for listed corporations, 74 the Commission moved in line with the emerging global paradigm for investor protection following the U.S. example. 75 At the margin, mandating director independence inter alia from dominant shareholders 76 should yield significant improvements in minority protection if the existing arrangements in this regard prove insufficient. Vice versa, if the established institutions already constrain dominant shareholders' rent-seeking in a meaningful way, the additional benefit of compelling director independence seems limited and the costs of such a regime (lack of firm-specific knowledge, impediment to effective blockholder monitoring etc.) carry more weight. 77 Regardless of the merits and shortcomings of filling the boardroom with outside directors, suffice it to say for the purposes of this paper that the Commission with its pertinent Recommendation again opted for a regulatory strategy to attenuate the agency conflict between dominant and minority shareholders that diverges conceptually from the German codified law on corporate groups. Recently, the Commission attempted to push this agenda further in a manner specifically meaningful for intra-group transactions. It sought mandating that the majority of the members of a listed firm's audit committee be independent within the meaning . 76 Cf. Independent Director Recommendation, item 13.1. 77 In line with theory, an empirical survey that scrutinizes a sample of 800 firms with concentrated ownership from 22 jurisdictions finds a positive correlation between the number of independent directors and firm value, the statistically significant effect being larger in jurisdictions with weak minority protection according to the anti-director rights-index presented in Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer and Robert W. During recent years, the Commission has again devoted its legislative attention to issues that pertain to corporate groups. In its 2012 Action plan, the Commission announced to propose regulation that would submit related party transactions-a foremost method of extracting private benefits of control-to heightened transparency, expert review and disinterested shareholder approval. 80 This intention has translated into an elaborate legislative proposal 81 that traces closely the more granular prequel of the European Corporate Governance Forum (ECGF).
82 Moreover, the 2012 Action Plan seized the suggestion various expert groups had consistently championed 83 to recognize the "interest of the group" as a legitimate and overriding determinant in the decisions of subsidiaries' managers. It did so, however, only with visible caution, because it stopped short of vowing to propose legislation and only pledged to "come with an initiative to improve … the … recognition of the concept of 'group interest'". 84 This very concept is not limited by nature to whollyowned subsidiaries. 85 Thus it could not be fully realized with the recent proposal for a single member company. This holds true regardless of the observation that the right of the single shareholder to instruct the management of a Societas Unius Personae (SUP) in its present shape will have tighter limits than envisioned by those commentators who advocate a strong-form recognition of group interest. Despite this modest renaissance of group specific legislative advances, the unmoved cornerstone remains that the Commission will not revive the Ninth Directive. Instead of codifying a comprehensive set of rules it will only target specific issues that it has identified as insufficiently addressed in European corporate law so far. 87 The remainder of this paper will scrutinize the prospective regulation in these areas of current legislative initiatives.
SPECIFIC TOPICS OF CURRENT REGULATORY INITIATIVES
Following a functional approach, this paper will first analyze the proposed rules for related party transactions that aim at minimizing controlling shareholder rent-seeking. It does so by comparing the new rules to the existing legal framework, both supranational and national (infra 3.1). The paper then turns to the projected enabling rule that seeks to facilitate reaping the benefits from efficient group integration (infra 3.2).
PRIVATE BENEFITS OF CONTROL
Restraining dominant shareholder rent-seeking is one of the key challenges for any regulation of corporate groups and thus is anything but new to European corporate law. This observation makes it worthwhile to look briefly at the background of the proposed regulation (infra 3.1.1) and the existing legal framework both supranational and national (infra 3.1.2) before gauging the specific rule's merits (infra 3.1.3).
GENERAL BACKGROUND
From the perspective of agency theory, 88 related party transactions constitute one of the key areas where dominant shareholders (agents) can take hidden action to exploit minority shareholders (principals). In other words, related party transactions constitute a broad avenue for tunneling, i.e. "the transfer of assets and profits 87 The expert group that works on a European Model Company Act (EMCA) to be adopted by national legislatures seems to revert to a more comprehensive approach. It has proposed a set of uniform rules for corporate groups that deals with the management of the group and the protection of shareholders in both the parent and the subsidiary. Hence, its proposal covers the key areas of group regulation, although less extensively and ponderous- out of firms for the benefit of those who control them". 89 The empirical evidence suggests that there is indeed room for improvement in continental Europe, 90 although the periods surveyed naturally fail to reflect the considerable improvements in corporate governance that occurred over the last fifteen years.
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Rather surprisingly, the Commission now favors a counter-strategy that was in key parts not recommended by any of the private or officially mandated expert groups concerned with the future of European corporate law. 92 Yet, the commission could dwell on the spadework of the ECGF, 93 a standing high-level group of experts that was established following the 2003 Action Plan to advice the Commission in its quest for convergence in Member States' corporate laws. As a result, E.U. legislation seeks to submit related party transactions that do not occur exclusively but substantially within corporate groups, to heightened transparency, and-depending on specific thresholds-an independent fairness assessment as well as a disinterested shareholder approval of the most significant transactions. 94 Particularly the direct shareholder involvement represents a largely unprecedented innovation that raises the question of how it fits into or relates to the existing legal regimes that impact on related party transactions.
THE EXISTING LEGAL FRAMEWORK
While European legislation thus far submits related party transactions only to transparency requirements in the pertinent accounting rules (infra 3.1.2.1), national corporate laws provide a wide variety of institutional approaches to minimize the consumption of private benefits of control in these transactions (infra 3.1.2.2). 91 On the other hand, though, the data points collected for Germany corroborate to a certain degree the critique leveled against the German codified group law (supra 14): at a time when investor protection through securities regulation was largely inexistent, neither corporate law, i.e. the codified law of corporate groups, nor Germany's informal institutions minimized private benefits of control as effectively as the institutional framework did in other jurisdictions. 92 Supra 2.2.1.2. 93 Supra note 82 94 For details see infra 3.1.3.1 3.1.2.1 E.U. REGIME Both the Fourth Directive on annual accounts and the Seventh Directive on consolidated accounts required the notes on (consolidated) accounts to report related party transactions, "including the amount of such transactions, the nature of the related party relationship as well as other information about the transaction necessary for an understanding of the financial position of the company/undertakings included in the consolidation if such transactions are material and have not been concluded under normal market conditions." 95 Quite obviously, the latter precondition already lowered the probability dramatically that tunneling transactions with a dominant shareholder would indeed be disclosed: reporting would amount to little less than the self-accusation of the affiliate's board members. Moreover, Consolidated Accounts Directive art. 34(7b) explicitly exempted intra-group transactions form the reporting requirements. Recent law reform tightened the reporting requirements, providing only an option to Member States to exempt transactions from disclosure that were concluded under normal market conditions or with wholly owned subsidiaries. 96 Yet, E.U. corporations with securities admitted to trading on a regulated market are subject to International Accounting Standards (IAS), 97 and thus have to report all relevant information on related party transactions under IAS 24(18) regardless of materiality, deviation from market conditions or intra-group exceptions -in fact, the definition of what constitutes a related party relationship explicitly comprises any affiliation within a corporate group. 98 With regard to this set of corporations, at least ex post-transparency seems comprehensive. 99 However, in addition to the fact that reporting obligations on the books are only as good as their enforcement in 98 IAS 24(9)(b)(i). The relevant definition of a group was thus far provided in IAS 27(4) and comprises a parent and all its subsidiaries, the latter being controlled by the parent in their financial and operating policies so as to obtain benefits from their activities. With effective date January 1, 2014 this definition was superseded by International Financial Reporting Standard (IFRS) 10, Appendix A which likewise subsumes the parent and its subsidiaries and also adheres to the concept of control as described in IFRS 10(5)-(7). 99 The latter observation made the Reflection Group conclude that the existing legal framework ensures a transparent and broad yearly picture of the intra-group relations and that thus no legislative action is required in this regard, Reflection Group Report supra note 61, at 74. practice, annual disclosure is only a viable mechanism to control rent-seeking where corporate law places shareholders in a position to obtain effective redress if related party transactions serve as tunneling-devices. It is thus the (un-harmonized) law of the Member States that has to provide the essential complements to comprehensive disclosure.
MEMBER STATES
Broadly speaking, the law of the Member States and other important jurisdictions falls into two categories. Most jurisdictions seek to control the consumption of private benefits of control by holding dominant shareholders liable ex post under substantive (fiduciary) standards of loyalty. These corporate law regimes aspire to make this liability effective by mandatory reporting requirements -the latter being at least partly obsolete where IAS govern the corporations' financial reporting (infra 3.1.2.2.1). Others, particularly the United Kingdom, rely additionally on ex ante shareholder involvement in material related party transactions (infra 3.1.2.2.2).
STANDARD BASED LIABILITY COUPLED WITH REPORTING OBLIGATIONS
Typical examples of the first approach can not only be found in Germany, where AktG § § 311, 317(1) provide the statutory grounds for a standard based liability regime which affords standing for individual minority shareholders in derivative actions, AktG § § 309(4)(1), 317(4). 100 Italian law also knows a similar liability regime that allows individual shareholders to bring the action against the parent corporation and its managers if the parent's directions and its coordination in sum result in damages to the affiliate corporation that are not properly compensated.
101
In France dominant shareholders are not subject to civil liability under corporate law even if they de facto determine the subsidiaries' management, because the general rules on directors' liability 102 do not apply. 103 107 and has recently invigorated minority shareholders' right to bring derivative actions. 108 Finally, it is noteworthy that the legal regime governing U.S. corporations registered in Delaware also falls into this category because dominant shareholders in principle are subject to a fiduciary duty of loyalty and thus-if sued in a derivative action-have to prove the entire fairness of any related party transaction they are involved in. 109 This burden of proof only shifts if the transaction was approved by an uncoerced and informed majority-of-the-minority vote. 110 The leading decision thus has to be read in a way that minority shareholder approval alone does never shield related party transactions (mergers) from a judicial fairness review, i.e. it does not alter the substantive standards of conduct.
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Quite importantly, even where individual shareholders can bring suit, the nonexistence of corporate class actions and the consequential absence of a plaintiffs' bar whose financial self-interest could drive litigation, substantially devaluates a duty-based system. The essential private enforcement mechanism hinges on individual cost-benefit-calculations that deviate from the social optimum. In re Wheelabrator Techs., Inc. S'holders Litig., 663 A.2d 1194, 1196 (Del. Ch. 1995) (ruling that the vote causes a duty of loyalty claim to be reviewed under the business judgment standard); very recently it held that the business judgment standard applies to a merger with the controlling shareholder if the transaction was approved by both an independent special board committee and a majority-of-the minority vote In re MFS S'holders Litig., C.A. No.
6566-CS (Del. Ch. May 29, 2013
). Yet, a closer reading of the case suggests that the court assumes an important role in reviewing the conduct of the special committee, which does not accord with the general hands-off deference under the business judgment rule. This observation implies that cases can't be dismissed on motions at early stages. 112 For the standard analysis that compares different rules for recouping litigation costs cf. Kathryn E. Spier, Litigation, in HANDBOOK OF LAW AND ECONOMICS 259, 264-5 (A.
Notable differences among jurisdictions exist, when it comes to the institutional framework that allows minority shareholders to identify tainted related party transactions, the natural precondition for bringing actions to reverse any expropriation. Italian shareholders seem to be in the most comfortable position, because the annual management report mandated by C.c. art. 2428(1) has to contain key information on any management decisions induced by the controlling parent. In particular it serves as a means to disclose a detailed delineation of the reasons for taking the decision and a description of the interests that influenced decision taking. 113 Under just reformed French law, 114 minority shareholders receive a special audited report that delineates any non-routine related party transaction 115 that was approved by the competent administrative body of the corporation. 116 Quite importantly, recent amendments will bolster the significance of this report because boards will have to explain their motives for approving pertinent transactions with a view to their corporation's interest. 117 In light of these comprehensive disclosure requirements, it seems subordinate that disclosure of background information on related party transactions occurs also incidentally where controlling shareholders as (criminal) defendants invoke the safe harbor of the Rozenblum-doctrine. 118 The latter requires inter alia a showing that the transaction was in line with the "interest of the group", i.e. some assertions on its conditions and main motivations. 119 Delaware corporate law does not provide for any group-specific disclosure duties, but is complemented by reporting requirements under Federal securities laws and U.S. Generally Accepted Accounting Principles (GAAP). 120 Similarly, the generally far reaching disclosure du- Finally, the codified German law on corporate groups seeks to bolster the duty-based accountability of dominant shareholders by prescribing that the management board of the controlled corporation draws-up a special report ("Abhängigkeitsbericht") that does not only specify any intra-group transaction but also any transaction or other activity that was induced by the controlling parent, AktG § 312. 124 The report is reviewed by both independent auditors, AktG § 313, and the supervisory board, AktG § 314(2)(1). However, only the overall assessments of the involved agents have to be disclosed to shareholders. 125 Hence, the byzantine reporting and auditing duties do little to help shareholders in identifying critical transactions that could be tackled with shareholder litigation.
126 Against this background, the right to information that individual shareholders can exercise in the general meeting, AktG § 131, largely remains a blunt tool, because its constructive use would require the prior identification of potentially foul transactions or activities.
EX ANTE SHAREHOLDER INVOLVEMENT
Although English company law also subjects controlling shareholders to substantive duties (of loyalty) 127 and in principle affords standing to individual shareholders, 128 it relies primarily on shareholder involvement as a check against rentseeking where (horizontal) principal-agent-conflicts loom large. 129 annual disclosure encompasses any material transaction between the reporting entity and a controlling shareholder. 121 Cf. Companies Act 2006, § § 188-226. 122 Infra note 131 and accompanying text.
123 FIN. SERVS. AUTH., LISTING RULES, RULE 11.1.7(2) and (3) (2014). 124 AktG § 312(1)(2) mandates that the report includes performance and consideration of the transactions, the advantages and disadvantages of the other activities and the reasons for engaging in them. AktG § 312(1)(3) requires reporting of any paid or pledged compensation for the disadvantages incurred. 125 The assessment of the management board is part of annual financial reporting, AktG § 312(3). The auditor's final assessment is conveyed to the shareholder meeting in conjunction with the supervisory board's communication of its own results, AktG § § 313(5), 314(2).
126 It is one of the key criticisms of the German codified law on corporate groups that the special reporting system is both costly and largely ineffective due to its adamant secrecy, e.g. Wolfgang Zöllner, Qualifizierte Konzernierung im Aktienrecht [Intensified Group Integration in Stock Corporation Law], in GEDÄCHTNISSCHRIFT FÜR BRIGITTE KNOBBE-KEUK 369, 371 (Wolfgang Schön, ed., 2007). But see also Hommelhoff supra note 14 at G 23 (arguing that the system works well without shareholder litigation, because the controlled corporation's management can fend off disadvantageous influence by alluding to the reporting and auditing duties).
Under the Companies Act 2006 shareholder approval is required in nonroutine substantial property (involving assets of more than GBP 100.000 in value) and loan transactions with "shadow directors". 130 Yet, a pivotal exemption is granted with a view to the parent company in a corporate group 131 which renders the provisions inapt to constrain controlling shareholders in the group context. 132 No such group privilege is conceded under the Financial Services Authority (FSA) Listing Rules. The latter require in pertinent part, that any material transaction 133 with inter alia a substantial shareholder 134 is approved or ratified by disinterested shareholders before it becomes legally binding and after its key features have been disclosed. 135 In this important respect of ex ante shareholder involvement, the FSA Listing rules go much further than the French ratification requirement that allows shareholders only to resolve ex post on related party transactions that were approved by the competent administrative body of the corporation during the preceding 12 months. 136 The difference matters, because empirical findings suggest that a stringent regime of ex ante shareholder approval is a key component in constraining controlling shareholders' rent-seeking. 
RELATED PARTY TRAN SACTIONS IN THE PROPOSED REVISED SHAREHOLDER RIGHTS DIRECTIVE
Given the strong policy implications of these empirical observations, it is not entirely baffling that the European Commission picked up the ECGF proposal 138 and introduced a new rule in its proposal for a revised Shareholder Rights directive that would combine enhanced ex ante transparency of related party transactions with an independent fairness review and a mandatory disinterested shareholder approval requirement (infra 3.1.3.1). The contemplated rule raises several questions. They relate on the one hand to the disruptive effect a quite radical deviation from the traditional regulatory strategies would have in those jurisdictions that so far address the problems of corporate groups following alternative approaches. In this regard, Germany certainly finds itself in the front row with its codified group law, yet with the underlying concept of a standard based ex post accountability it is far from isolat- ed. 139 On the other hand, the general efficiency of shareholder involvement warrants scrutiny with a particular view to the typical characteristics of outside shareholders in European listed firms (infra 3.1.3.2).
ENHANCED TRANSPARENCY AND SHAREHOLDER INVOLVEMENT UNDER THE PROPOSAL FOR A REVISED SHAREHOLDER RIGHTS DIRECTIVE
The proposed Directive's definition of related party transactions 140 tallies with that of IAS 24(9). 141 In its substance the proposal follows a two-step approach that is limited in its scope in two important respects.
First, the proposal requires not only that related party transactions that represent more than 1% of the company's assets are publicly and comprehensibly announced at the time of their conclusion but also that their conformity with market terms and their fairness and reasonableness vis-à-vis (minority) shareholders is assessed by an independent third party whose report has to accompany the public announcement. 142 Member States may provide that the latter requirement to obtain and publish an independent third-party assessment can be waived by the company's disinterested shareholders for a period of up to 12 months with regard to clearly specified recurring standard transactions.
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Second the proposed rule requires related party transactions that represent more than 5% of the company's assets 144 or potentially impact significantly on the company's profits or turnover to be submitted to a vote of disinterested shareholders in the general meeting prior to their binding conclusion. 145 Once again, Member States may provide for loosened preconditions regarding clearly specified, recurring standard transactions within a 12 months period: Member States' corporate law may allow that these transactions are approved in advance by disinterested shareholders. 146 The scope of the proposed rule will be limited to European corporations whose shares are admitted to trading on a regulated market that is situated or operates within the E.U. This follows from the Commission's intention to promulgate the rule as an amendment to the Shareholder Rights Directive. 147 This approach is com-prehensible as a consequence of limited legislative competences, 148 but is not immediately intuitive on the merits. If, as the Commission presumes, heightened transparency, outside review and particularly shareholder approval requirements constituted indeed an eligible route to less tunneling in related party transactions, this confinement seems unfortunate for two reasons. First, public corporations with a dominant shareholder are arguably becoming increasingly rare animals in the European corporate landscape, because both the mandatory bid rule and the accompanying squeeze out and appraisal rights 149 work in favor of going private transactions after the consummation of takeovers and mergers. Second, the rationale of the shareholder decision rights strategy 150 is not limited to public corporations. To the contrary, in privately held firms where viable exit options frequently don't exist, there may be a dire need for voice.
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Furthermore and arguably even more doubtful with regard to the fundamental policy rationale behind the Commission's decision rights strategy, Member States can exempt transactions with wholly-owned subsidiaries from all the requirements outlined above. 152 The relief-option that allows for a restricted version of the English exemption in the Companies Act 2006 153 in Member States' laws may make life considerably easier for large corporate groups that aim at integrating a host of wholly owned subsidiaries tightly. 154 Yet, it also rips a huge hole in the scope of application of the general rule that fundamentally calls its efficacy in the group context into question. This is all the more problematic, as the proposed rule stipulates that routine intra-group transactions can be authorized in general for a period of 12 months. 155 Hence, it already serves the legitimate interests a parent has in facilitating an efficiency enhancing centralized group management.
156 Certainly, the proposed rule is a mechanism to protect the interests of minority shareholders not those of creditors. 157 In fact, a shareholder vote may do nothing to cure the principal-agent 148 The legal basis for the Directive can be found in TFEU arts. 50(2)(g), 114. The Commission delineates the harmonization goal it pursues in pertinent respect with a particular view to E.U. firms' transnational investor base and thus perceives the principle of subsidiarity as limiting legitimate supranational intervention to firms that attract these types of investors through public capital markets, cf. Proposal Revised Shareholder Rights Directive, Explanatory Memorandum, at 6. 149 Supra 2.2.2. 150 For a taxonomy of governance strategies that react to agency problems cf. Armour, Hansmann & Kraakman supra note 4 at 42. 152 Proposal Revised Shareholder Rights Directive, art. 9c (4). The exemption is mirrored also in just reformed French law within the alternative regime of ex post shareholder resolutions on board approved related party transactions, supra note 116.
153 Supra 3.1.2.2.2. 154 Cf. supra note 2. 155 Supra note 146 and accompanying text and infra 3.1.3.2.1. 156 It is far from clear why putting non-standard transactions up for a specific shareholder vote at the parent level would impede efficient group integration across the board. 157 It is an important empirical observation that voluntary (adjusting) creditors can and indeed do fend for themselves against equity-holders' incentives to shift assets within conflict between equity and debt, 158 because shareholders (residual claimants) face incentives as a class to speculate at the expense of creditors with fixed interest and redemption claims. 159 Yet, it is precisely the interest of minority shareholders at the parent level that militates in favor of a vote also on transactions that involve wholly owned subsidiaries. If the latter were exempt from any approval requirements without qualification, controlling shareholders could happily stick to their tunneling habits. In a first step they would simply induce the corporation's management to shift those significant assets they wish to misappropriate to the wholly owned affiliate. In a second step controlling shareholders would induce the subsidiary's managementthat will certainly be responsive to the group's ultimate center of power-to engage in the actual tunneling transaction. Where the envisaged exception for wholly owned subsidiaries applies and the approval requirement is limited to listed corporations, neither step requires minority shareholder involvement, i.e. the decision rights strategy could be easily thwarted. 160 The described loophole results from both the IAS definition of related party transactions that the proposal incorporates 161 and the wording of the pertinent rule on related party transactions itself. Under IAS reporting obligations a related party transaction has to involve the (direct) transfer of resources from the reporting entity to the related party. 162 According to IAS 24(19) disclosure has to be separate with regard to the type of group affiliates involved, i.e. "parent" and "subsidiaries" constitute different "categories". Hence, transactions between the parent's controlling shareholder and the subsidiary do not represent reportable transactions of the parent, although they have to be reported in its consolidated accounts. Quite importantly, the proposed Revised Shareholder Rights Directive only incorporates the IAS definition of related party transactions; it doesn't dwell on the pertinent reporting obligations as such. Moreover, the proposal only governs transactions that cov- ered companies 163 themselves conclude with related parties which further clarifies that the parent has to be directly involved in the transaction. 164 Thus, transactions between the subsidiary and controlling shareholder do not require approval on the parent level.
EVALUATION
Apart from the proposed rule's internal design flaws, an assessment of its merits and shortcomings has to deal with the observation that the legal transplant may encroach massively on pre-existing institutions of corporate law that also constrain controlling blockholders' latitude to disadvantage minority shareholders in intra-group transactions but follow disparate approaches. 165 Furthermore, the particularities of Member States' corporate law environment may be such that the rule creates higher costs in some jurisdictions than it does in others. On the other hand, a construction of the rule that is more hospitable to Member States' idiosyncrasies risks compromising the rule's effectiveness and contradicts the Directive's harmonization goal (infra 3.1.3.2.1). More generally, however, the rule rests on a contestable presumption of outside shareholders' willingness and capacity to serve as effective counterweights to detrimental influence of controlling shareholders when vested with a right to vote on potentially tainted transactions (infra 3.1.3.2.2).
TRANSPLANT AND ANATOMY: THE RULE'S EFFECT IN AN EN-VIRONMENT WITH PARALELL INSTITUTIONS IN NATIONAL COR-PORATE LAWS
As delineated, 166 the proposed rule applies to listed firms for which calling a shareholder meeting to affirm significant transactions of the corporation with its dominant shareholder is particularly expensive. The (welcome) pre-effect of the rule thus can be seen in decreasing (horizontal) agency costs by limiting the scope and the frequency of blockholders' self-dealing transactions that pass a certain threshold in magnitude. A comparison with-usually much higher-threshold values, the excess of which would precipitate a shareholder vote on management's business decisions under Member States' corporate law, is misguided insofar as the pertinent doctrine seeks to address vertical principal agent conflicts between managers and (dispersed) shareholders. This is particularly true for the German "Holzmüller"-rule, named after the leading case, 167 which primarily aims at curbing managerial self- 163 Shareholder Rights Directive, art. 1(1). 164 Proposal Revised Shareholder Rights Directive, art. 9c(2) reads "Member States shall insure that transactions with related parties representing more than 5% of the companies' assets…" (emphasis added).
165 Supra 3.1.2.2. For a general overview see also Reflection Group Report supra note 61, at 59-60; EMCA supra note 12, at 3-4.
166 Supra 3. empowerment that occurs when a corporation's key activities are shifted to wholly owned subsidiaries. In these scenarios, the parent's managers-as representatives of the sole equityholder-can administer all shareholder rights and thus execute transactions at their own discretion even if they required a shareholder vote if they were conducted in an integrated corporation.
Naturally, the aspired decrease in horizontal agency costs comes at the price of increasing the administrative costs of hierarchy, 168 i.e. the centrally planned allocation of resources within the group. 169 The latter will require either engaging the general meeting more frequently in intra-group dealings or managing the group in a more decentralized manner. Yet, the general burden should also not be overestimated, particularly if Member States and their courts make sensible use of the option to relieve standard transactions that do not by themselves raise the suspicion of tunneling from the requirement of individual ad hoc approval and allow for a general annual assent ex ante instead (e.g. the controlled corporation's integration in a groupwide system of cash-management).
170 With this possibility, efficiency enhancing transactions can (and will) be rubber-stamped at the general shareholder meeting each year, however not without devoting some resources to convincing a majority of informed shareholders that the transactions indeed create no danger of controlling shareholder rent-seeking.
Yet, the underlying fundamental assumption of the proposed rule is that a consenting shareholder resolution at the general meeting is readily achievable if warranted on the merits, i.e. that shareholder voting works frictionless and is not fraught with its own problems. Yet, it is precisely this supposition that does not hold in the context of German corporate law, where shareholder resolutions can be voided by an action that any individual shareholder can bring regardless of a quorum 171 and where a class of shareholders deliberately exploits the hold-up position the regime creates. 172 Clearly, in this context, any approval requirement for intra-group transactions inevitably created uncertainty for the centralized management of the group as soon as an action of voidance is pending. It thus produced both a new field of activity for shareholders of the type just described and-as a consequence-a fullgrown specter for corporate counsel. 173 Yet, these problems seem idiosyncratic and thus should rather stimulate the German legislature to fix the broken system of shareholder avoidance suits in its entirety, 174 instead of opposing an institutional arrangement for incongruent reasons if it was efficient in principle. 175 Moreover, the proposed rule's effect depends critically on the consequences that attach when the approval requirement is violated. If the transaction is effectively barred from going forward before it is validly approved by a general or specific shareholder resolution, the disruptive effect of the proposal is substantially more severe than it would be if the transaction could still be executed as scheduled. The former result is favored in English law where an unapproved related party transaction is voidable, 176 unless it is ratified by shareholders ex post. 177 Yet, this rule, that is rooted in the common law of director's dealings and agency, 178 is by no means intrinsically tied to the idea of majority-of-the-minority votes as illustrated by Delaware law where disinterested shareholder approval only shifts the burden of proof in shareholder derivative actions.
179
If it was indeed a sanction of the latter type that attached to executing significant related party transactions without prior shareholder consent, the proposed European rule could be easily integrated into those regimes that pin their hopes in minimizing the private benefits of control on standard based liability ex post Yet, although the Commission proposal leaves discretion to Member States in determining the sanctions for infringements of the substantive duties outlined in the Directive, the latter approach would arguably not provide for the effective, proportionate and dissuasive penalties E.U. law calls for. 184 Hence, when the Directive explicitly proscribes that the company concludes the transaction before shareholders approved it, 185 respecting the shareholder competence has to be understood as a precondition for the transaction's validity. 186 Any other interpretation would dramatically modify the harmonization goal of the proposal, because Member States could simply cling to their discrete regimes and transnational investors would be left with more or less the same variety of institutions supposed to safeguard their interests (with questionable effectiveness).
To be sure, the proposal's regime for related party transactions with dominant shareholders thus constitutes an encompassing regulation. Yet, it does not automatically compel Member States to scrap their parallel rules that adhere to different regulatory strategies, which is all the more true as the scope of the proposed rule is considerably limited 187 and thus demands complementing regulation. However, it should not be overlooked that extensive sets of rules, like the codified German law on corporate groups based on share-ownership (AktG § § 311 et seq.) seem somewhat redundant against the new regulatory background. This is particularly true because they were initially promulgated by the national legislature with the intention to completely medicate the substantive problems of minority protection. The implementation of the Directive should be a good point in time to revisit the expedience of these national regimes in light of the precise overlaps between the new supranational and the traditional domestic rules. The prior analysis of the proposed disinterested shareholder approval requirement was mostly concerned with how a consistent implementation of the regulatory strategy that underpins the proposed rule could be achieved. A more fundamental critique looks at the rule's tacit assumption that outside shareholders' are willing and capable to serve as effective counterweights to the detrimental influence 184 Cf. Proposal Revised Shareholder Rights Directive, art. 14b. 185 Proposal Revised Shareholder Rights Directive, art. 9(2) subpara. (1) of controlling shareholders when vested with a right to vote on potentially tainted transactions. To be sure, the query is not solved by a simple reference to rational shareholder apathy. 189 Even though the arrival of institutional investors as the dominant, at the margin more concentrated shareholder base of large public firms did not fundamentally change the equation, 190 a more granular look at institutional investor microstructure seems warranted. Mutual fund and pension fund managers typically have no incentive to either develop the skills or employ the tools for effective firm level monitoring, because they are evaluated in relative terms. Hence, they cannot get ahead of their peers by improving the performance of large public firms who are also part of their competitors' portfolio. To the contrary they would in fact lose out against them because they would have to bear the full costs of activism but share the (probabilistic) benefits of successful interventions with all passive rivals who could free-ride on their efforts. 191 As a consequence, rational shareholder passivity extends to the vast majority of institutional investors whose key competence lies in risk-taking through portfolio construction. On the other hand, those institutional investors that specialize in firm level monitoring typically do not rely on voting at the targeted firms' general meetings. 192 Moreover, their public relations centered strategies that aim at orchestrating a shareholder majority against management 193 do not function well in the presence of a controlling blockholder.
Given this environment, an increase in shareholder decision rights may not be the appropriate strategy to curb private benefits of control because it would not necessarily lead to an informed assessment of the critical transactions. To be sure, rationally passive institutional investors could rely heavily on the voting recommendations of proxy advisors, particularly so where they are pushed to exercising their voting rights. 194 Ultimately, the system then depends on the skills and competences 189 The basic phenomenon was already described in ADAM SMITH, AN INQUIRY INTO THE WEALTH OF NATIONS 741 (1776) and is present where the costs to (dispersed) shareholders of actively engaging in firm-level monitoring exceed the (probabilistic) benefits that would accrue from its success. of these players. 195 Yet, given the business model of these firms and their fee structure that both depend on achieving economies of scale, 196 it remains at least doubtful whether they will be in a position to adequately scrutinize the critical, non-routine related party transactions even though candid disclosure and outside fairness assessments facilitate the challenge. 197 The advisability of the Commission's general strategy to curb tunneling through self-dealing transactions of controlling shareholders-and rent-seeking by related parties in general-obviously hinges on dispelling these doubts.
FACILITATING EFFICIENT GROUP INTEGRATION
While the Commission's favored regulatory strategy vis-à-vis related party transactions represents a rather extemporaneous initiative, 198 the second area of current European harmonization efforts in the law of corporate groups follows a consistent thread that starts with the Forum Europaeum Corporate Group Law and was persistently endorsed in all expert groups' recommendations ever since. 199 The general idea is that supranational legislation has to tackle impediments to efficiency enhancing group-integration that result from legal fragmentation within the Common Market. Yet, if the Commission took up the proposals its initiative would not stop there but go much further, because the recommendations identify a need to modify the protection of corporate stakeholders in order to facilitate group integration (infra 3.2.1). The envisioned recognition of an overriding group interest would bring about a rule that goes even further than the right of the single shareholder of a SUP in the which is understood as an obligation to vote all shares held, Financial Reporting Council, The U.K. Stewardship Code, Principle 6 (Sep. 2012). 195 For an influential account of (U.S.) proxy advisors' momentum in corporate gov-proposal for a European Single Member Limited Liability Company (infra 3.2.2). Despite the ostensibly broad consensus for the pursued policy, it can be questioned on efficiency grounds (infra 3.2.3).
EFFICIENCY GAINS FROM GROUP-INTEGRATION AND LAW'S RELEVANCE IN THE COMMON MARKET
Research on the theory of the firm delineates that and how group integration of separate legal entities can enhance efficiency (infra 3.2.1.1). Against this background, legal fragmentation may hinder socially desirable centralization in transnational groups and thus provides a policy rationale for supranational legislative intervention (infra 3.2.1.2).
GROUP INTEGRATION AND (TRANSACTION COST) THEORY OF THE FIRM
From the perspective of transaction cost economics, corporate groups represent an intermediate form to coordinate the allocation of resources in production that resides between conscious planning within a fully integrated enterprise and the unfettered reliance on the price mechanism in spontaneous market transactions.
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In this view, corporate groups minimize transaction costs by combining closer integration (hierarchy) with retained legal entity independence. They separate profit centers with limited liability 201 that also enjoy some degree of organizational autonomy. Given that the positive welfare effect of asset partitioning within a group is questionable in practice, 202 it becomes all the more important that firms can actually reap the benefits of the hierarchy/market-combination. In other words that they are actually able to achieve the desirable degree of centralization, particularly in strategic management (not necessarily in operational management).
UNDOING INEFFICIENT LEGAL FRAGMENTATION IN THE COMMON MARKET AND ONE STEP BEYOND: RECOGNITION OF THE INTEREST OF THE GROUP
law that mandate the preservation of the corporation's "self-interest" as a proxy for the interests of all shareholders or all constituents.
It is true but also mundane that such a European rule would provide legal certainty for executives at all levels of the group if they discharge their duties with a view to the "greater good", because the safe harbor by its very nature would avert both civil as well as criminal liability. 211 It is further true that the rule would allow the uniform implementation of a group strategy in transnational groups 212 and would thus align the law with reality. Yet, the question remains whether these results are desirable from the policy maker's point of view. Seen from another perspective, managing subsidiaries in the interest of a group despite the existence of (defunct) institutions to protect minority shareholders and creditors, may well be understood as the consumption of private benefits of control that the Commission rightfully seeks to curb so vigorously. 213 Still, a more precise response to the pivotal policy question has to look at the likely preconditions under which the recognition of the group interest would be effected in European law.
PRECONDITIONS OF THE SAFE HARBOR AND THE PROPOSAL FOR THE SOCIETAS UNIUS PERSONAE
The Reflection Group 214 shows some fondness of the French Rozenblum doctrine-and its close relatives in other legal systems-which creates a safe harbor in criminal actions where a controlling shareholder is charged with an abuse of corporate assets. 215 Apart from the prerequisites pertaining to the close structural integration of the group, this "group defense" requires that the burden a disadvantaged group member has to carry is both offset on balance by positive effects associated with the group affiliation and does not threaten the subsidiary's solvency. 216 The generalized idea of letting an overall economic quid pro quo suffice for the defense not only in criminal but also in private actions 217 deviates, at least on the books, quite sharply from those standard based systems that require an immediate or deferred, but assessable compensation for each and every individual up-front disadvantage the controlled corporation incurs. 218 211 Reflection Group Report supra note 61, at 60 denotes this observation as a "major advantage of the rule". 212 The cost saving effect of uniform rules (cf. Reflection Group Report supra note 61, at 61) does not hinge critically on the rule's content, while their other social welfare effects certainly do.
Although the Reflection Group does not consider the concept intrinsically limited to wholly owned subsidiaries, 219 it implicitly recognizes the particularly delicate position of creditors who stand to suffer when disadvantages inflicted on their debtor have to be compensated only at some indeterminate point in the future. It thus contemplates whether the safe harbor should be closed in the vicinity of insolvency. 220 The distinction is palpably informed by Delaware law that recognizes a shift in the reference for directors' duties in the vicinity of insolvency from shareholder interests to those of creditors. 221 Yet, the principle has proved hard to translate into operational law. 222 However, the flipside of the withdrawal of the safe harbor near bankruptcy clearly is that the rule in normal times also serves to modify institutions designed to protect creditors. Without a mature legislative proposal it remains a speculative question whether this consequence of the recognition of the group interest has wider ramifications: is it apt to derogate or delimit other institutions of creditor protection if the latter is not instituted through directors' duties? It is noteworthy in this respect, that the proposal for a Single Member Limited Liability Company in which controlling shareholder influence naturally impacts only on creditor interests contains no hint into this direction. In fact, the single shareholder's right to instruct the management body is strictly bound to the applicable national and-it has to be added-supranational law. 223 As a consequence, the proposed Directive in its current shape does not recognize an overriding interest of the group. 224 Instead it is content with clarifying that the parent may direct the subsidiary without relocating its real seat.
ASSESSMENT
219 Reflection Group Report supra note 61, at 61; see also Conac supra note 83, at
In the current state of affairs most questions on the rule's specific properties cannot be answered. 225 First and foremost, this is true for the fundamental question of who gets to define the pivotal "group interest". Neither granting full discretion at the level of the parent nor providing for extensive judicial review of whether a challenged transaction complies with a plausible or even "good" group strategy is enticing. Similarly, it is unclear whether an operative definition of when a firm enters the "vicinity of insolvency" can be found. 226 However, it is worth highlighting that no fundamental dichotomy between minority/creditor protection and the efficiency gains from group integration exists. To the contrary, business combinations that are based on the expropriation of corporate constituents are socially undesirable. Moreover, opening a possibility to exploit minority shareholders or creditors is also objectionable from the ex ante perspective of firms: efficient capital markets will anticipate the increased risk of expropriation and either install costly safeguards in bond indentures and loan agreements or simply charge upward-adjusted risk-premiums. At the margin, the cost of capital effect would weaken European firms' competitive position and hinder market development. 227 It is the charm of those standard based solutions that require compensation for discrete disadvantages either immediately or at a fixed later date 228 that they tie gains and losses together tightly and thus-if they work at least half-decently-align controllers' incentives with the social optimum that lies in facilitating (only) welfare enhancing forms of integration: they thwart those strategies where the assessable advantages from group-integration do not compensate its impositions on individual group members. The alternative concept of a cloudy promise of some mysterious future benefit seems quite unattractive from the perspective of outside investors and arguably gives unwarranted leeway to parent corporations/dominant shareholders.
As a consequence, the recognition of a safe harbor as contemplated by the Reflection Group and-albeit hesitantly-the Commission requires that such a rule is embedded in a set of adequate safeguards for minority shareholders and creditors. 229 In fact, the Reflection Group also saw the necessity of complements to the proposed recognition of the group interest and candidly hinted that the new rule might create an impetus for those jurisdictions that currently adhere to a rather inflexible approach with a codified law of corporate groups to innovate and switch to a more 225 For an example of a codification see EMCA, ch. 16, § 16. 226 Already the Winter-Group pushed for such a definition as part of the recommended European wrongful trading rule, High Level Group of Company Law Experts supra note 56, at 68-9. Under the Rozenblum-doctrine the substantive question resurfaces in a different guise because it prohibits following instructions that would jeopardize the continued existence of the disadvantaged corporation, supra 3.2.2. See also EMCA, ch. 16, § 16(1)(c). 227 Cf. the law and finance literature supra note 7. 228 Supra 2.1.1 and 3.1.2.2.1. 229 On the need to protect minority shareholders if the group interest is recognized see also Conac supra note 83, at 223-5 (proposing sell-out rights and controls for relatedparty transactions). flexible system. 230 The strategy that can be extrapolated from this testimony seems to lie in providing one part of the full picture through E.U. legislation, and leaving its completion to national corporate lawmakers who should experiment with various approaches. 231 However, the need to supplement a rule that recognizes the interest of a group with viable safeguards for both minority shareholders and creditors is also illustrated in the EMCA where the recognition of the interest of the group is coupled with a multiplicity of provisions that cater to the interests of these constituents. 232 Yet, if it was true that neither ex post-policing through standard based liability 233 nor ex ante shareholder involvement work well, a much broader sell-out right for minority shareholders might constitute a viable option. 234 In its rationale, such a sellout right would be akin to the mandatory bid rule, 235 but it was not limited to specific acquisition techniques. Concerns that this regulatory strategy-particularly if the trigger event falls in the early stages of group integration-may come at high costs, 236 have to be qualified. It is true that the appraisal remedy, just like the mandatory bidrule, 237 at the margin may prevent efficient transactions from going forward. Yet, the effect may be much smaller when it comes to group integration, because the latter arguably does not involve the magnitude of search and monitoring costs for the parent a bidder typically incurs in a control contests. Hence, the wedge that uncompensated costs the controlling shareholder incurs potentially drive between the social optimum and private incentives is much smaller in the context of group integration than it is on the market for corporate control. In sum, it is fair to assume that compensating minority shareholders at an early stage of group integration would do more good than harm.
CONCLUSION
230 Reflection Group Report supra note 61, at 62 (arguing that the European recognition of the group-interest might represent an impellent for "Member States which have adopted the German approach but wish to have an opportunity to change to a more flexible approach); see also ibid., at 64 (the rule "could lead the German and German oriented system to move towards the alternative model"). 231 Insofar as the Reflection Group tacitly places hopes also in inducing those Member States who already recognize the group interest to review their complementing institutions of minority protection, the strategy may backfire, because Member States may simply feel confirmed and thus abstain from any further law reform. 232 See EMCA, ch. 16, § 16 (recognition of group interest) on the one hand, § 13 (corporate opportunity rule), § 14 (right to request special investigation), § 17 (wrongful trading) on the other. 233 The assumption is particularly plausible where the standard is generally blurred by a fuzzy concept like that of group interest which applies not only when certain procedural preconditions are fulfilled. For the counter example of Delaware law where the duty of loyalty standard remains unfettered except for cases where double approval requirements are met supra notes 110 and 111. 234 ECMA, § 15 limits this option to rather extreme scenarios of at least 90% blockholdings. 235 The perspective of a German-born European on the law of corporate groups finds the German codified law of corporate groups under pressure from Brussels. The contemplated E.U. legislation revisits old themes in the field. On the one hand, it seeks to curb private benefits of control and enhance minority protection in sensitive scenarios (related party transactions). On the other hand, the Commission contemplates to emphasize the enabling dimension of the law of corporate groups by recognizing an overriding interest of the group. In doing so, it introduces different concepts that supplant existing institutions of corporate law (not only in Germany).
It would be misguided to take a defensive stance per se vis-à-vis these initiatives. Yet apart from the proposed rule's own merits and shortcomings (table 1), a careful consideration of the piecemeal approach is required, because it potentially destroys complementarities between the institutions of national law. A more comprehensive and inter-coordinated approach might be needed if European lawmakers want to intervene at all. Yet then, the project will become closer related to the Ninth Directive in spirit-though not in content-then might be politically desired. 
Evaluation
Flawed design of the rule that also rests on questionable assumptions of informed institutional investor voting requires counterbalance to protect creditors/minority shareholders Table 1 -Summary of main results 
